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ELECTION PETITIONS - Irregularities - Proof - For appellant to
establish his case - He must not only tender evidence - But also
link the evidence with various documents - To specific aspects of
his case (H1)

DOCUMENTS - Examination of - All facts that entitle party to
court’s indulgence - Must be shown in open court - To ensure that
in arriving at its decision - The court is detached and neutral (H2)

DOCUMENTS - Unsigned document - Weight - Where document
ought to be signed and it is not - Its authenticity is in doubt - As an
unsigned document carries no weight (H3)

DOCUMENTS - Admissibility & value - Difference - Admissibility
is based on relevance - While probative value depends not only on
relevance - But also on proof (H4)

FACTS
Petitioners/appellant and 4" respondent brought this peti-
tion before the Nasarawa State Governorship Election Petition

Tribunal. They challenged the election and return of 1 respondent
883
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as the Governor of the State, on the ground that the election was
marred by corrupt practices and substantial non-compliance with
the Electoral Act 2010 (as amended). They urged the tribunal to
nullify the election and return of 1 respondent and to further de-
clare appellant the duly elected Governor of Nasarawa State. In
'the alternative, they prayed the tribunal to order 3 respondent to
conduct rerun election in the units affected by the irregularities
and non-compliance. The matter in contention is that 3" respond-
ent on the 11" of April 2015 conducted election into the office of
.the Governor of Nasarawa State.

Appellant and 1¢ respondent contested in the election.
Whereas appellant was sponsored by 4" respondent - All Progres-
sive Grand Alliance, 1 respondent was sponsored by 2" respond-
ent - All Progressive Congress. Having polled the majority of law-

'ful votes cast at the election, 1% respondent was declared and re-
turned as duly elected by 3 respondent. This declaration sparked
up the present action. At the end of the hearing, the tribunal dis-
missed appellant’s petition for lacking in merit and upheld the elec-

.tion of 1% respondent. Appellant was not satisfied with the deci-

‘sion of the tribunal. Hence, he appealed to the Court of Appeal
Makurdi Division. The appeal was dismissed and thus prompting
appellant to appeal to the Supreme Court in his final quest for
justice.

'ISSUES FOR DETERMINATION

1. Whether in the circumstances of this case, the holding of
the Court of Appeal that documents were simply dumped on the
Tribunal was not perverse?

. 2. Whether the Court of Appeal was right when it held that
'Exhibit P20 (the Inspection Report of PW48) was worthless, being
unsigned, notwithstanding the fact that PW48 tendered the Report
personally and gave evidence on it?

3. Whether the Court of Appeal was right to have regarded a
'mere difference in stated dates as showing conclusively that Ex-
hibit PW20 and PW32 (Inspection Reports) were full of discrep-
ancy and without probative value?

4. Whether the Court of Appeal was right to have held that
the Appellants failed to furnish evidence (oral or documentary) to
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support the allegations of non compliance made in the Petition?

HELD (Unanimously dismissing the appeal per

MUHAMMAD JSC)

ELECTION PETITIONS - Irreqularities - Proof

1. Appellant’s petition challenges the legality of the
number of votes the 1% respondent polled at the conclu-
sion of election on the basis of which scores, the 3™
respondent returned him the duly elected Governor of
Nasarawa State. It is incumbent on him, in addition to
pleading material facts which constitute miscalculation
of votes or falsification of results, to plead such other
malpractices and non-compliance with the Electoral Act
and to further lead evidence in support of these plead-
ings. The tribunal at page 3115 of the record found that
appellant only “dumped” the various documents on it
and did not tie them to specific aspects of his case. Ac-
cordingly, the tribunal found, appellant did not prove his
case. The lower court affirmed these findings of the tri-
bunal at pages 3349-3350 of the record.

These are the findings of the two courts below the
appellant asserts are perverse.

On scrutinizing the record of appeal one must agree
with learned counsel to the respondents that the find-
ings of the two courts below that the appellant only
“dumped” the documents which would otherwise have
sustained his case remain unassailable. Indeed, as coun-
sel rightly further submitted, most of the documents pro-
duced by the 3™ respondent on subpoena were never even
tendered by the petitioners let alone have the tribunal
admit them in evidence. To establish his case, the princi-
ple is indeed not only for the appellant to tender and
have admitted the evidence he relies in making his case,
he must go the extra mile of linking the evidence with
the various documents, to specific aspects of his case.
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(p. 891 F)

DOCUMENTS - Examination of
2. Lastly, the essence of front loading statements of wit-
nesses is to facilitate speedy disposal of election peti-
tion and does not justify “dumping” of exhibits and urg-
ing the tribunal and the court to proceed in a manner
that opens them to unnecessary and avoidable suspicion
of bias. All facts that entitle the party to the courts’
cindulgence must be demonstrated in open court to en-
sure that in arriving at its decision on the matter the
court is as detached and neutral as anyone could easily
see. The examination of exhibits outside the court and
behind the litigants certainly stands in the way of these
D necessary and laudable traits. (p. 393 B)

DOCUMENTS - Unsigned document - Weight

3. Being rightly guided, one cannot agree more with the
gcourt in its foregoing findings. It is indeed the principle

that where a document ought to be signed and it is not,

its authenticity is in doubt. An unsigned document such

as exhibit P20, it is correct to hold, carries no weight.

(p. 894 H)
F
DOCUMENTS - Admissibility & value - Difference
4. Certainly, there is a clear dichotomy between the ad-
missibility of a document and the probative value to be
placed on it. What the appellant herein seems to ignore
is that while admissibility is based on relevance, the pro-
bative value to be attached on the document depends
not only on relevance but on proof. Exhibits P20 and
P32 may be relevant and therefore admissible. The fact
Hthat they have been admitted in evidence, however, does
not necessarily render them reliable. The two courts are
aware of this principle and for all the reasons adumbrated
in their concurrent findings, they are entitled to discoun-
tenance the documents consequent upon the serious
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doubt in the authenticity of both Exhibits. (p. 895 A)
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STATUTE REFERRED TO
Evidence Act 2011, s. 83(4)

LEAD JUDGMENT BY MUHAMMAD JSC

On Wednesday 20" January, 2016 I dismissed this appeal

B and promised to give my reasons today. I so do below.

This appeal is against the judgment of the Court of Appeal,
hereinafter referred to as the court below, sitting in Makurdi in
appeal No. CA/MK/EP/GOV/23/2015 delivered on 27th Novem-

¢ ber, 2015. In the judgment, the court dismissed appellant’s appeal
against the judgment of the Governorship Election Petition tribu-
nal, hereinafter referred to as the tribunal, dismissing appellant’s
unmeritorious petition. The tribunal’s judgment was delivered on
the 30" day of September, 2015. A brief statement of the facts on

D which the appeal predicates is supplied below.

On the 11th day of April, 2015, the 3" respondent conducted
election into the office of the Governor of Nasarawa State. The
appellant, like the 1¢ respondent, contested the said election.
Whereas appellant was sponsored by 4th respondent, All Progres-
sive Grand Alliance (APGA), the 1% respondent was sponsored by
2" respondent, the All Progressive Congress (APC). Having polled
the majority of Lawful votes cast at the election, 1% respondent
was declared and returned as duly elected by 3 respondent.

F Aggrieved, the appellant and the 4th respondent in a joint
petition challenged the election and return of the 1+ respondent at
the tribunal on the grounds that the election had been marred by
corrupt practices and substantial non-compliance with the Elec-
toral Act 2010 (as amended). The petitioners urged the tribunal to
nullify the election and return of the 1 respondent and to further
declare the appellant the duly elected Governor of Nasarawa State.
In the alternative, they prayed the tribunal to order the 3" respond-
ent to conduct rerun election in the Units affected by the irregulari-

H ties and non-compliance. The three respondents incorporated in
their respective replies to the petition preliminary objections seek-
ing that the petition be struck out and or dismissed. The objec-
tions were duly determined in the tribunal’s final judgment.

At the conclusion of trial, including addresses of counsel,
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the tribunal dismissed appellant’s petition for lacking in merit and
upheld the election and return of the 1 respondent as the duly
elected Governor of Nasarawa State.

Dissatisfied with the tribunal’s judgment, the appellant by a
Notice containing ten grounds filed on the 18" October, 2015 ap-
pealed against same to the court below. Appellant’s appeal No.
CA/MK/EP/GOV/23/2015, on being consolidated with the appeal
No. CA/MK/EP/GOV/22/2015 filed by the 4th respondent, was
jointly heard. Even though the lower court in its judgment deliv-
ered on the 27th day of November, 2015 had allowed the consoli- ¢
dated appeals in part, it all the same dismissed both appeals and
affirmed the judgment of the tribunal.

Still aggrieved, the appellant has further appealed to this
Court by his Notice filed on 16" December, 2015.

At the hearing of the appeal, counsel identified, adopted and D
relied on the briefs of parties as their respective arguments for and
against the appeal. The 4th respondent who did not file any brief
remained latent and aloof. The four issues considered to have arisen
for the determination of the appeal distilled in the appellant’s brief ¢
settled by Chief Joe Kyari Gadzama, SAN read:-

1. Whether in the circumstances of this case, the holding of
the Court of Appeal that documents were simply dumped on the
Tribunal was not perverse? (Ground 5)

2. Whether the Court of Appeal was right when it held that F
Exhibit P20 (the Inspection Report of PW48) was worthless, being
unsigned, notwithstanding the fact that PW48 tendered the Report
personally and gave evidence on it? (Ground 1)

3. Whether the Court of Appeal was right to have regarded a
mere difference in stated dates as showing conclusively that Ex-
hibit PW20 and PW32 (Inspection Reports) were full of discrep-
ancy and without probative value? (Ground 2 and 3)

4. Whether the Court of Appeal was right to have held that
the Appellants failed to furnish evidence (oral or documentary) to H
support the allegations of non compliance made in the Petition?
(Grounds 4, 6, 7 and 8)

The appeal will be determined on the basis of the foregoing
issues.
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Appellant’s grouse under his first issue pertains to the re-
fusal of the two courts below to evaluate the various documentary
evidence in proof of his case on the premise that the documents
were dumped on them. The courts, it is argued, should have taken
the variety and quantum of the various documents and the time
available to appellant to prove his case into consideration to ap-
preciate how impracticable it was for him to lead oral evidence
to explain each document. The courts’ reliance on Alao v. Akanu
(2005) 11 NWLR (pt 953) 160; Ogboru v. Uduaghan (2011) 2

cNWLR (pt 1232) 538 and Terah v. Lawan (1992) 3 NWLR (pt
231) 569, Duruilliniya v. Cop (1962) NWLR 70 to exclude the
documentary evidence led by appellant, it is submitted, is mis-
placed.

Concluding, appellant insists that his witnesses, particularly

Dpw1, PW5, PW6, PW7, PWS and PW51 had supplied sufficient
oral evidence to link the documents he tendered and to prove his
case. Relying on WAB v Savannah Ventures Limited (2002) 10
NWLR (pt 775) 401 at 426 and Abiodun v. State (2013) LPELR

£ 20343 SC learned counsel prays that this Court evaluates the docu-
mentary evidence, ascribe probative value to them and grant the
appellant the reliefs he seeks.

Under their 3 issue, learned senior counsel to the 1¢ re-
spondent Yusuf Ali submits that the lower court’s affirmation of

F the tribunal’s finding that appellant’s failure to link any of the docu-
ments to specific aspects of his case is fatal to the petition, cannot
be faulted. It is indeed not the duty of the courts, it is submitted, to
examine the documents and link each to specific aspect of appel-

clant’s case.

Having failed to demonstrate the value of the documents
through his witnesses in the open court the appellant has disenti-
tled himself the very reliefs he pressed on the basis of the docu-
ments. Learned senior counsel supports his submission with Obasi

H Brothers Ltd v. MBA Securities Ltd (2005) 2 SC (pt 1) 51, Iniama
v. Akpabio (2008) 17 NWLR (pt 1116) 225 at 299, Abubakar v.
Yar’adua (2008) 19 NWLR (pt 1120) 1 at 155 and Ucha v. Elechi
(2012) 13 NWLR (pt 1317) 330 at 360.

Relying on Ucha V. Elechi (supra), learned counsel submits
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further that appellant’s explanations on exhibits P5A, P6A and
POA series in paragraphs 4.65 to 4.87, at pages 14 - 19 of his brief
arise out of his realisation of the need to offer such explanation to
the court which he is not allowed to do through the medium of
filling the yearning gap in his case.

Learned counsel to the 2" respondent Prof. Egbewole and
Hassan M. Liman SAN for the 3 respondent proffered similar
submissions as those made by learned senior counsel to the 1%
respondent. It does not enhance any cause to reproduce these ar-
guments again. C

My lords, appellant’s contention under his 1 issue for the
determination of the appeal is that both courts below in discounte-
nancing the various documents tendered and admitted in proof of
his petition have fallen into serious error such that entitles this court
to evaluate the documents and find for him. He asserts that be-
yond tendering the documents the two courts found “dumped” on
them, the appellant had led oral evidence through his witnesses to
link the documents to various aspects of his case.

In another breadth, however, the appellant asserts differently g
at paragraph 4.56 of his brief thus:- “.. Where documents are ten-
dered in bulk, it would be impractical to expect that a party will
call witnesses to give oral evidence to explain each document. Fur-
thermore one must appreciale that there is a difference between
explaining the purport of a document and relating/linking such
document to aspects of a case. Clearly the latter is what the law
contemplates and this is done in the pleading”

Appellant’s petition challenges the legality of the
number of votes the 1* respondent polled at the conclu- g
sion of election on the basis of which scores, the 3™
respondent returned him the duly elected Governor of
Nasarawa State. It is incumbent on him, in addition to
pleading material facts which constitute miscalculation
of votes or falsification of results, to plead such other H
malpractices and non-compliance with the Electoral Act
and to further lead evidence in support of these plead-
ings. The tribunal at page 3115 of the record found that
appellant only “dumped” the various documents on it
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and did not tie them to specific aspects of his case. Ac-
cordingly, the tribunal found, appellant did not prove his
case. The lower court affirmed these findings of the tri-
bunal at pages 3349-3350 of the record.

These are the findings of the two courts below the

B appellant asserts are perverse.

On scrutinizing the record of appeal one must agree
with learned counsel to the respondents that the find-
ings of the two courts below that the appellant only

c “dumped” the documents which would otherwise have
sustained his case remain unassailable. Indeed, as coun-
sel rightly further submitted, most of the documents pro-
duced by the 3™ respondent on subpoena were never even
tendered by the petitioners let alone have the tribunal

D admit them in evidence. To establish his case, the princi-
ple is indeed not only for the appellant to tender and
have admitted the evidence he relies in making his case,
he must go the extra mile of linking the evidence with

gthe various documents, to specific aspects of his case.
Appellant’s contention in his brief that it was impracticable to link
the various documents he tendered to specific aspects of his case
is a subtle admission that he did not. Learned counsel to the re-
spondents are again on a firm wicket that the demonstration of the

F value of the various documentary exhibits resorted to by the learned
appellant counsel at paragraphs 4.65 to 4.87 on pages 14-19 of
the appellant’s brief is a desperate and belated effort at doing not
only the needful but the necessary.

The reliance of the two courts on the decisions of this Court
determining the fortunes of appellant’s petition, given his failure to
tie the various documents to specific aspects of his case, is as
apposite as it is mandatory. In Abubakar v. Yar'adua (2008) 19
NWLR (1120) 1 at 155 this Court re-stated the principle thus:-

H ‘A petitioner who contests the legality or lawfulness of votes
cast at an election and subsequent return must tender in evidence
all the necessary evidence by way of forms and other documents
used at the election. He should not stop there. He must call wit-
nesses substantially affected the result of the election. The docu-
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ments are among those in which the results of the voltes are re-
corded. The witnesses are those who saw it all on the day of the
election not those who picked that evidence from an eye witness.
No, they must be eye witnesses too.”

See also Iniama Akpabio (supra), Ucha v. Elechi (supra)
and Omisore v. Aregbesola (supra).

Lastly, the essence of front loading statements of
witnesses is to facilitate speedy disposal of election peti-
tion and does not justify “dumping” of exhibits and urg-
ing the tribunal and the court to proceed in a manner
that opens them to unnecessary and avoidable suspicion
of bias. All facts that entitle the party to the courts’
indulgence must be demonstrated in open court to en-
sure that in arriving at its decision on the matter the
court is as detached and neutral as anyone could easily D
see. The examination of exhibits outside the court and
behind the litigants certainly stands in the way of these
necessary and laudable traits. See Obasi Brothers [.td v. Mba
Securities Ltd (supra) and Onibudo v. Akibu (1982) 7 SC 60 at 62
and Ucha v. Elechi (supra). It is for all these that I resolve appel-
lant’s 1 issue against him.

And this brings us to appellant’s issues 2 and 3 which, being
same complaints will be jointly considered.

It is argued in the appellant’s brief that the lower court is F
wrong in its refusal to ascribe any value to exhibits P20 and P32.
In particular, learned appellant counsel contends, PW48 has sig-
nificantly established facts at the tribunal as the maker of Exhibit
P20 and the meagre reason advanced by the lower court to render
the exhibit worthless has worked injustice to appellant’s case. Both
exhibits P20 and P32, learned appellant counsel further submits,
are wrongly excluded for the further wrong reason that they bear
different dates from the dates their respective makers testified they
were made. Neither Section 83(4) of the Evidence Act (2011) nor H
the decision in Omega Bank (Nig) Plc v. O. B. C. Ltd (2005) 8
NWLR (pt 928) 547, learned counsel further submits, sustain the
court’s conclusions.

The lower courts’ refusal to be bound by its decision on the

B
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point in Aregbesola v. Oyinlola (2011) 9 NWLR (pt 1253) 458 at
610-611, learned counsel further submits, is unpardonable.

1 respondent’s 1% issue clearly subsumes appellant’s 2" and
3 issues and on it learned senior counsel Yusuf Ali, SAN submits
that the concurrent findings of the tribunal and the lower court on
B oxhibit P20 and P32 are beyond reproach. The lower court, it is
submitted, excluded exhibit P20 on two grounds: Failure of the
maker, PW48,; to sign the document and the exhibit being different
from the one PW48 averred in paragraph 7 of his sworn statement

cto have made. The cases of Aregbesola v. Oyinlola (supra) and
Garuba v. Kwara Investment Company Ltd. (2005) All FWLR (pt
252) 469, learned counsel submits, are unavailing to appellant.

Appellant’s further argument that the identification of ex-
hibit P20 by PW48 clears the doubt about its authorship remains

D equally unavailing. The second defect that runs through exhibit
P20 also mars exhibit P32 which, counsel contends, is aimed at
supplanting the former. The two courts, it is submitted, are bound
by the decisions of this Court on the two exhibits and having rightly

g applied the decisions, they cannot be said to have committed any
wrong.

The main response of learned counsel to the 2" and 3 re-
spondents to appellant’s arguments on his 2" and 3" issues are in
tandem with 1 respondent’s foregoing submissions.

F The lower court in affirming the tribunal’s findings on Ex-
hibits P20 and P32 firstly, see pages 3336-3337 of the record, re-
lied on the decision of this Court in Abubakar v. Chuks (2007) 18
NWLR (Pt 1066) 319 at 403 to stress the difference between the
issue of admissibility of a document and the issue of the weight to
be attached to the document. The court concluded at pages 3339-
3340 of the record by further relying on another decision of this
Court, Omega Bank (Nig) Plc V. O.B.C. Ltd (supra) on the worth-
lessness of the two Exhibits.

H Being rightly guided, one cannot agree more with
the court in its foregoing findings. It is indeed the princi-
ple that where a document ought to be signed and it is
not, its authenticity is in doubt. An unsigned document
such as exhibit P20, it is correct to hold, carries no weight.
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In addition to Omega Bank (Nig) Plc v. O.B.C. Ltd (supra) the
lower court relied upon, see also Ikem v. Bidah Packaging Ltd (2011)
ALL FWLR (pt 601) 1476 at 1507, Ojo v. Adejobi & Ors (1978)
NSCC (vol. 11) 161 at 165.

Certainly, there is a clear dichotomy between the
admissibility of a document and the probative value to
be placed on it. What the appellant herein seems to ig-
nore is that while admissibility is based on relevance,
the probative value to be attached on the document de-
pends not only on relevance but on proof. Exhibits P20
and P32 may be relevant and therefore admissible. The
fact that they have been admitted in evidence, however,
does not necessarily render them reliable. See Buhari v.
INEC (2008) 12 SC (Pt. 1) 1. The two courts are aware of
this principle and for all the reasons adumbrated in their
concurrent findings, they are entitled to discountenance
the documents consequent upon the serious doubt in the
authenticity of both Exhibits.

Appellant’s 2" and 3" issues are, for the foregoing against g

B

D

him.

Finally, appellant’s entire appeal is in respect of concurrent
findings of fact of the two courts below which this Court in that
vein is always very hesitant to allow. See PDP v. INEC (2012) 7
NWLR (pt 1300) 538 at 565, Iyaro v. State (1988) 1 NWLR (pt F
69) 256, Magit v. University of Agriculture, Makurdi (2005) 19
NWLR (pt 959) 211 and Akeredolu v. Mimiko (2014) ALL FWLR
(pt 728) 829.

Undoubtedly, it is the primary function of the trial tribunal to
evaluate evidence and ascribe probative value to same. The lower
court and indeed this Court would only interfere where the tribu-
nal failed to discharge that duty and the failure has occasioned
miscarriage of justice. See Makinde V. Akinwale (2000) NWLR
(Pt 645) and Ihekoronye V. Hart (2000) 15 NWLR (Pt 692) 840. H

So far, the appellant has failed to establish that the lower
court is wrong in its findings that the tribunal has creditably evalu-
ated the evidence led by parties and ascribed appropriate value
on same. On what evidence, any way, does the appellant place his
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hope to win his case? The documents to sustain the two grounds
in his petition were either “dumped” on the tribunal or not even
tendered at all to enable the court access and assess them to grant
the appellant the reliefs he seeks. With this paucity of evidence one
is not in the slightest doubt, too, that the appellant has failed to

B establish his case and is not entitled to the reliefs he insists he has
been denied by both courts below. Resultantly, his last issue also
crumbles. The foregoing explains my dismissal of the appeal. Par-
ties should bear their costs.

C

ONNOGHEN JSC

On Wednesday, the 20" day of January, 2016 this court
heard and delivered judgment in this appeal but fixed today for

D reasons for the decision to be given. Below are my reasons for the
judgment.

Appellant was a candidate for the Governorship election for
the office of Governor of Nasarawa State held on 11" April, 2015

g being sponsored by the 4t yespondent. The 1% respondent was the
candidate of the 2" respondent for the same Governorship elec-
tion which was conducted by the 3™ respondent.

At the end of voting, the 3 respondent declared 1% respond-
ent as winner of the election by majority of lawful votes cast in the

F election and issued him with a certificate of return.

Appellant was dissatisfied with the conduct of the election
and consequently filed a petition before the Nasarawa State Gov-
ernorship election petition tribunal which petition was heard but
found to be unmeritorious and consequently dismissed. Appellant
was dissatisfied with the decision of the Tribunal and lodged an
appeal to the Court of Appeal Holden at Makurdi in appeal No.
CA/MK/EPT/2015. The instant appeal is against the judgment dis-
missing that appeal.

H The detail facts of this case have been stated in the lead
Reasons for Judgment of my learned brother M. D. Muhammad
JSC and I do not intend to repeat them herein. Suffice it, however,
to say that the grounds for challenging the election of 1 respond-
ent in the said election are that:
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1. That the 1% respondent was not duly elected by a majority
of lawful votes cast at the Governorship Election in Nasarawa State
held on the 11" day of April, 2015 and announced on the 13"
April, 2015.

2. That the Governorship Election in Nasarawa State held
on the 11" day of April, 2015 specifically in Local Governments,
ward collation centres and polling units complained of in this peti-
tion was invalid by reason of corrupt practices or non-compliance
with the provisions of the Electoral Act, 2010 (as amended).

I have had the benefit of reading in draft the lead reason for ¢
judgment delivered by my learned brother M.D. Muhammad JSC
just delivered and [ agree completely with his reasoning and con-
clusion. I however want to make contributions in relation to issues
1, 2 and 4 which are as follows:-

“1. Whether in the circumstances of this case, the holding of D
the Court of Appeal that documents were dumped on the Tribunal
was not perverse?

2. Whether the Court of Appeal was right when it held that
Exhibit P20 (the Inspection Report of PW48) was worthless, being g
unsigned, notwithstanding the fact that PW48 tendered the Report
personally and gave evidence on it (Grounds 1).

4. Whether the Court of Appeal was right fo have held that
the Appellant failed to furnish evidence (oral or documentary) to
support the allegations of non-compliance made in the petition? F
(Grounds 4, 6, 7 and 8)”

It is the contention of learned senior counsel for appellant
that the concurrent findings by the lower courts that appellant
dumped documents on the court was not born out by the record
and that the lower court did not evaluate the documents admitted
in evidence; that this court should interfere because the said find-
ings are perverse, relying on Enang vs Adu (1981) 11-12 SC. (Re-
print) 25, 42; Nwadike vs Ibekwe (1987) 12 SC (Reprint) 12; that
the petitioners called 56 witnesses to prove their case and ten- H
dered numerous documents which were admitted without objec-
tion — that the documents were linked to the polling units in ques-
tion and witness statements that the documents were therefore not
dumped on the tribunal as found by the tribunal and affirmed by
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the lower court; that the tribunal has the duty to carefully examine
the record before them to see whether there was a link between the
documents tendered and specific allegations by the appellants; that
the documents had already been linked with the case of the appel-
lants by their pleading and the duty of the judge was simply to
evaluate them.

On issue 2, learned senior counsel referred to the report of
PW48 which was admitted as exhibit P20 which is a report of
joint inspection conducted by representatives of the political par-

Cties; that the report, exhibit P20, shows that 67,771 votes credited
to 2™ respondent were invalid; that the anomalies and irregulari-
ties identified by exhibit P20 were fundamental issues of
unstamped, unsigned, undated and un-customized ballot papers;
missing, unidentified or unseen ballot papers; that PW48 prepared

D exhibit P20; that unidentified or unseen ballot papers; that PW48
prepared exhibit P20; that the lower court was in error in holding
that exhibit P20 was worthless because it was not signed despite
the fact that the maker of the document, PW48 tendered in person

gand gave evidence in respect of same.

It is now settled law that where a ground for challenging the
return of a candidate in an election is by reason of corrupt prac-
tices or non-compliance with the provisions of the Electoral Act,
the petitioner has the duty of proving:

F “(a) That the corrupt practice or non-compliance took place

(b) That the corrupt practice or non-compliance substan-
tially affected the result of the election. See section 135(1) (b) and
139 (1) of the Electoral Act 2010, as amended, Awolowo v: Shagari

G (1989) All NLR 120; Ibrahim vs Shagari (1963) 2 SCNLR 176;
Buhari vs Obasanjo (2005) 2 NWLR (Pt. 910) 241.”

It is also settled law that despite the tendering of exhibits in
proof of a petition/case, the onus of proving the case pleaded and
for which the documents were tendered in evidence, lies on the

H petitioner. If the case of the petitioner is that there was no accredi-
tation, or over voting, the voters’ register is essential and must be
pleaded and tendered in evidence as well as the results of the elec-
tion, polling unit by polling unit, etc, It is the duty of the petitioner
to also tender the ballot papers, where necessary and to link these
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exhibits with the case of the petitioner through the witnesses called
to prove the case. Where a petitioner pleads thousands of docu-
ments in an election petition. Such as ballot papers used in an
election which usually amounts to loads of bags of the paper and
tendered them, usually in that bulk without linking them individu-
ally to the case being made, such as over-voting, wrongful cancel-
lation; inflation of results etc, that is clearly a case of dumping of
the documents on the court. It is not the duty of the court to sort
out the exhibits and relate them to the heads of claim or case of the
petitioner. To hold that the above scenario does not amount to C
dumping, | wonder that it is.

If the situation revealed in this case is encouraged, then, the
role of the courts/tribunals in election matters will be anything but
that of an impartial arbiter.

In this case, the Court of Appeal, after evaluating the evi-
dence record on the issue under consideration, came to the fol-
lowing conclusion pages 3116 of the record of appeal:

“However, the fact that exhibit P32 was admitted in evi-
dence does not exonerate the petitioners from tendering the ballot g
papers through the appropriate witnesses to back up the report
tendered as exhibit P32. This is more so when the PW53 failed to
tie his evidence to the ballot papers which were brought before the
tribunal but not tendered thus there was nothing before the tribu-
nal to test the report on the un-customized unsigned, undated bal- F
lot papers with, as sought by the petitioners. On the unit agents
and voters caked by the petitioners, all they did was to allege that
there was no collation, no proper accreditation, there was over
voting by inflating of votes, etc. when they were brought in as wit- ¢
nesses the petitioners never tested them with their unit result, show-
ing no alferation but yet the result was cancelled at the collation
centres. No collation agent was tested on the ward result to the
effect that a submission of unit result handed over to him by his
unit agent., the collation officer refused to collect same or refused H
to enter the result in Form EC 8B as alleged, thus form ECSB is not
reflecting the unit result”.

It is not in dispute that exhibit P20 was not signed by any-
body or the maker. It is now trite law that an unsigned document is
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a worthless document in that it has no evidential value. It does not
matter whether the document in question was tendered by an al-
leged maker. The maker, who allegedly made a document must
sign it for it to be examined by a court of law. Where a document
tendered in evidence as primary evidence is not signed it cannot
be relied upon. Where it is tendered as secondary evidence of the
original, it must be certified as such by the maker of the original or
the person who has custody of the original. It should be noted that
when we say that a document speaks for itself, we mean a valid
c document, which has no legal defect in any way. Much has been
said about the unsigned document being tendered by the maker
but my question is: which is more difficult or laborious? The mak-
ing of a document or the signing thereof?
It is my considered view that exhibit P20 not being a signed
D document by the maker thereof, has no weight whatsoever as held
in Omega Bank (Nig.) Plc Vs. O.B.C. LTD, (2005) ALL FWLR
(Pt. 249) 1964 at 1993-1994; Global Soap and Detergent Interna-
tional Limited Vs NAFDAC, (2011) ALL FWLR (Pt. 599) 1022 at
g 1047, etc. The law being as above stated, it follows that the lower
courts are right in the conclusions they reached in respect of the
said exhibit P20.
It is for the above reasons and the more detailed reasons
contained in the lead reasons for judgment of my learned brother,
FM.D. Muhammad JSC that I too dismiss the appeal.
[ abide by the consequential orders made by my learned
brother including the order as to costs. Appeal dismissed.

RHODES-VIVOUR JSC

This court heard submissions from counsel in this appeal on
the 20" day of January, 2016. We dismissed the appeal and ad-
journed to today to give reasons for dismissing the appeal. My
Hlearned brother, M.D. Muhammad, JSC has obliged me with a
draft of the reasons for dismissing the appeal. I am in complete
agreement with his lordship’s reasoning and conclusions. [ would,

though say a few words on:
1. Tendering of Documents in the Election Tribunal by the
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Appellant; and

2. Concurrent findings of fact by the two courts below.

1. Documents were tendered from the bar. It is the duty of
the party tendering the said documents to relate each documents
tendered to the part of the case he intends to prove. Both courts
below were correctly of the view that the Appellant failed to relate
documents tendered to the part of the case he intends to prove.
This could be very fatal, and usually is.

Indeed in Ucha v. Elechi (2012) 13 NWLR (Pt. 1317) p. 330

On dumping of documents [ said that: C

“When a party decides to rely on document to prove his
case, there must be a link between the document and the specitfic
areas of the petition. He must relate each document to the specific
area of his case for which the document was tendered. On no
account must counsel dump documents on a trial court. No court P
would spend precious judicial time linking documents to specific
areas of a party case. See ANPP v. INEC (2010) 13 NWLR (Pt.
1212) p. 549. A judge is to descend from his heavenly abode, no
lower than the tree tops, resolve earthly disputes and return fo the g
Supreme Lord. His duty entails examining the case as presented
by the parties in accordance with standards well laid down. Where
a judge abandons that duty and starts looking for irreqularities in
electoral documents, and investigating documents not properly
before him he would most likely be submerged in the dust of the F
conflict and render a perverse judgment in the process’.

Several documents after being admitted in evidence as ex-
hibits were of no evidentiary value as there was no oral evidence
to explain why they were tendered. It is the duty of Appellant’s
counsel to link documents tendered to specific areas of the Appel-
lant’s case, a procedure he failed to follow with obvious conse-
quences.

2. The well settled position of the law is that an appellate
court (in this case this court) will rarely upset findings of fact made H
by a trial court and affirmed by a Court of Appeal. The reason is
simple. Such findings were made by the trial judge after cross-
examination of witnesses, the judge observing the demeanour of
the witnesses, their reactions and assessing the veracity of their
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testimony. Such findings should not be treated lightly. But such
findings of fact would be set aside by this court if found to be
perverse, or cannot be supported from the evidence before the
court, or there was miscarriage of justice. See Haruna v. A. G.
Federation (2012) 3 SC (Pt. iv) p. 40 Adekoya v. State (2012) 3
BSC (Pt. iii) p. 36; Anekwe & anor. v Nweke & 2 Ors. (2014) 4 SC
(Pt. iii) p. 65; Akoma & anor. v. Osenwokwu & 2 Ors. (2014) 5-6
SC (Pt. iv) P 1.
Both courts below were correct in their findings that relevant
¢ documents tendered by the Appellant’s were not properly linked to
specific areas of their petition. Ballot papers were not tendered,
thereby resulting in serious flaws.
Consequently the Appellant’s case on irregularities, substan-
tial non-compliance remain unproved. The Appellant’s have not
D shown that these concurrent findings are perverse or that they
should be disturbed by this court.
For this and the more detailed reasoning of my learned brother
M.D. Muhammad, JSC the appeal is hereby dismissed. Parties
g shall bear their costs.

PETER-ODILI JSC

The reasons of the judgment delivered on 20-1-16 have been

F rendered by my learned brother Musa Dattijo Muhammad JSC. In
support of the said reasoning I shall make some comments.

This appeal emanated from the judgment of the Makurdi
Division of Court of Appeal Coram: M. L. Garba, I. [. Agube, Rita
N. Penu, T. Y. Hassan and B. G. Sango on the 27th day of No-
vember, 2015 in which the Court of Appeal dismissed the appeal
of the appellant against the judgment of the trial tribunal of 30"
September, 2015, hence the recourse to the Supreme court to ven-
tilate his grievance.

H The appellant’s Brief of Argument filed on the 30/12/15 was
adopted by learned counsel, Solo U. Akuma SAN though it was
filed by J.K. Gadzama SAN. He distilled four issues for determina-
tion which are thus:

1. Whether in the circumstances of this case, the holding of
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the Court of Appeal that documents were simply dumped on the
Tribunal was not perverse? (Ground 5)

2. Whether the Court of Appeal was right when it held that
Exhibit P20 (the Inspection Report of PW48) was worthless, being
unsigned, notwithstanding the fact that PW48 tendered the Report
personally and gave evidence on it? (Ground 1)

3. Whether the Court of Appeal was right to have regarded a
mere difference in stated dates as showing conclusively that Ex-
hibit PW20 and PW32 (Inspection Reports) were full of discrep-
ancy and without probative value? (Ground 2 and 3) C

4. Whether the Court of Appeal was right to have held that
the Appellants failed to furnish evidence (oral or documentary) to
support the allegations of non compliance made in the Petition?
(Grounds 4, 6, 7 and 8)

Yusuf Ali SAN, learned counsel for the 1 respondent adopted
his Brief of Argument filed on 4/1/16. He formulated three issues
for determination which are as follows:

1. Whether the court below acted wrongly in confirming the
findings and decision of the trial tribunal on the worthlessness of g
the testimony of PW48 and exhibit P20 tendered through him and
PW53 and exhibit P32 tendered through him when there was no
miscarriage of justice occasioned against the appellant thereby
(Grounds 1, 2 and 3)

2. Whether the Court below was not right in affirming the F
various findings of facts made by the trial tribunal after a thorough
and painstaking review and oral and documentary evidence prof-
fered by the appellant at the trial especially the testimonies of PW1
and PW51 and agreed that the order of dismissal entered against
his case by the trial tribunal was just and legal. (Grounds 4, 6, 7
and 8)

3. Whether the court below erred in agreeing with the trial
tribunal that the appellant failed to lead evidence to link the myriad
of documents he tendered to any aspect of his case and that the H
documents were merely dumped before trial tribunal (Ground 5)

Prof. Wahab Egbewole of counsel for the 2" Respondent
adopted its brief of argument filed on the 4/1/2016 and in it were
distilled three issues for determination, viz:
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1. Whether the Court below acted wrongly in confirming the
findings and decision of the trial tribunal on the worthlessness of
the testimony of PW48 and Exhibit P20 tendered through him and
PW 53 and exhibit P32 tendered through him when there was no
miscarriage of justice occasioned against the appellant thereby

B (Grounds 1, 2 & 3)

2. Whether the Court below was not right in affirming the
various findings of facts made by the trial tribunal after a thorough
and painstaking review and ascription of probative value to all the

coral and documentary evidence proffered by the appellant at the
trial especially the testimonies of PW1 and PW51 and agreed that
the order of dismissal entered against his case by the trial tribunal
was just and legal. (Grounds 4, 6, 7 and 8)
3. Whether the court below erred in agreeing with the trial
D tribunal that the appellant failed to lead evidence to link the myriad
of documents he tendered to any aspect of his case and that the
documents were merely dumped before trial tribunal (Ground 5)
For the 3 respondent was filed a Brief of Argument on the
£ 3/12/2016 which was adopted by Hassan M. Liman SAN and he
crafted four issues for determination which are thus:

1. Whether in the circumstances of this case, the holding of
the Court of Appeal that documents were simply dumped on the
Tribunal was not perverse. (Distilled from ground 1 of the Notice

F of Appeal)

2. Whether the Court of Appeal was right when it held that
Exhibit P20 (The Inspection Report of PW48) was worthless, be-
ing unsigned notwithstanding the fact that PW48 tendered the
Report personally and gave evidence on it. Distilled from Ground
1 of the Notice of Appeal)

3. Whether the Court of Appeal was to have regarded a mere
difference in stated dates as showing conclusively that exhibits P20
and P32 (Inspection Reports) were full of discrepancy and without

H probative value. (Distilled from Gds 2 and 3 of Notice of Appeal)

4. Whether the Court of Appeal was right to have held that
the appellant failed to furnish evidence (oral or documentary) to
support the allegations of non-compliance made in the petition.
(Distilled from Grounds 4, 6, 7, and 8 of the Notice of Appeal).




Maku v. Al-Makura (2016) 1 KLR Peter-Odili JSC 905

I shall utilise the issues as crafted by the appellant for ease of
reference though some together.

ISSUE ONE

Whether in the circumstances of this case, the holding of the
Court of Appeal that documents were simply dumped on the Tri-
bunal was not perverse.

Learned counsel for the appellant contended that concur-
rent findings of the two courts that the documents were dumped
were incorrectly made. That the ward results complained about
and the polling unit results covered by such wards if tendered would ¢
have been clearly linked to the specific allegations made and the
testimonies of the witnesses if not cancelled by INEC for no tangi-
ble reasons would have proffered the linkage.

For the appellant it was submitted that in election petition
cases where time is of essence, tendering documents in bulk from
the Bar is not only possible but actually desirable. He cited Buhari
v INEC (2008) 19 NWLR (Pt. 1120) 246 at 415.

That where documents have been tendered and admitted it
is the duty of the judge to evaluate the documents and test them for g
probative value.

Reacting learned counsel for the 1% respondent disagreed
with the appellant stating that it is not the duty of the trial tribunal
to place the myriad of documents which were dumped by the ap-
pellant on the table and examine them one by one in order to de- F
termine whether or not the appellant’s petition had been estab-
lished to be entitled to the reliefs sought. That the appellant did not
attempt to tie any of the documents to this case. He cited Iniama v
Akpabio (2008) 17 NWLR (Pt. 1116) 225 at 299. G

For the 2" respondent was contended that the appellant in-
stead of tying the relevant documents with any specific part of his
case he intended to prove merely subpoenaed the 3 respondent
to produce the documents which were tendered in evidence with-
out linking the relevant documents to various acts of non-compli- H
ance complained of in the petition.

For the 3 respondent it was submitted that this court should
uphold the concurrent findings of the trial tribunal as well as the
Court of Appeal which held that appellant dumped the documents.
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The stance of the appellant is that it is a well established
principle of law that when a document is admitted in evidence, it
should be allowed to speak for itself and the legal implication be-
ing that every inscription on the document should attract the rea-
sonable inference it deserves.

The respondents took a different posture stating there at the
trial tribunal the appellant simply dumped documents before it
without linking them or explaining the purport of the documents to
the trial tribunal.

For the avoidance of doubt I shall restate portions of the trial
tribunal’s handling of the matter of the documents presentation
before it. See pages 3348 - 3349.

“l agree with submissions of the learned Silks on behalf of
the respondents that the appellant simply dumped documentary
D exhibits on the tribunal which necessitated the tribunal to hold as

it did and page 60/3116 of the judgment/Record of Appeal. In fact
the lower tribunal stated the correct position of the law at page
3115 paragraph 2 of the Records/page 59 of the judgment and
g went further at page 3116/page 60 of the Records/Judgment thus:
‘However, the fact that exhibits P32 was admitted in evi-
dence does not exonerate the petitioners from tendering the ballot
papers through the appropriate witnesses to back up the Keport
tendered as Exhibit P32. This is more so when the PW53 failed to
F tie his evidence fo the ballot papers which were brought before the
tribunal but not tendered thus there was nothing before the tribu-
nal to test the Report on the un-customised, papers with, unsigned,
undated ballot as sought by the petitioners. On the Unit Agents
and voters called by the petitioners, all they did was to allege that
there was no collation, no proper accredilation, there was over
voting by the inflation of votes etc. When they were brought in as
witnesses the petitioners never tested them with their unit result,
showing no alferation but yet the result were cancelled at the colla-
H tion centers. No collation agent was tested on his ward result to
the effect that on submission of unit result handed over to him by
its unit agent, the collation officer refused to enter the result in
Form ECSB as alleged, thus form ECSB is not reflecting the Unit
Result.”

B
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The appellant subpoenaed the 3™ respondent, INEC to pro-
duce the documents which were tendered in evidence and in fact
most of the appellant’s documents were tendered across the bar
by counsel for appellant and the tribunal ruled thus page 3115 of
the Record as follows:

“On the issue of dumping documents, it is trite that docu- B
ments apart from what they contain, do not speak. Therefore, a
document cannot serve any useful purpose in the absence of oral
evidence explaining its essence. The fact that a document has been
admitted in evidence from the bar or by consent of parties does ¢
not necessarily mean that significant weight or any weight at all,
should automatically be attached to it without further proof. It is
the duty of the party tendering documents fo relate each document
tendered to that part of the case he infends to prove. This will
enable the opposing party ask appropriate question. It does not lie P
in the court to fish for evidence for the party tendering from the bar
from those documents. The position of the law on dumping of docu-
ments on courts is that a party is under an obligation to tie his
documents to facts or evidence or admitted in the open court and g
not through a counsel’s address written or oral. It has been held by
plethora of authorities that it is not the duty of the court or tribunal
to embark upon cloistered justice by making inquiry outside court,
not even by examination of document which was in evidence when
the document have not been examined in open court nor brought F
out and exposed to fest in open court.”

The Court of Appeal at pages 3349 - 3350 of the record of
proceedings held as follows:

“The Tribunal rightly relies on the case of Obese Brothers
Ltd v Mau Brothers Ltd. (2005)2 SC (Pt. 1) 51 at 68 to unassailably
hold that the position of the law on dumping of documents on
Courts is that the party is under an obligation to tie his documents
to the facts or evidence or admitted facts in the open court and not
through counsel’s oral or written address. As for the contention of H
the learned counsel for the appellant that no barrier was on the
way of the tribunal fo evaluate the documents tendered, the tribu-
nal also was on a very strong wicked (sic) when it held that from a
plethora of authorities, it is not the duty of a court or tfribunal to
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embark on inquiry outside the court, not even by examination of
documents which were in evidence when the documents had not
been examined or analyzed as in the instance case by the party
who tendered them.”
The tribunal had further found that PW 53 did not link the
B ballot papers to the respective polling units and no tying up of the
inspected ballot papers to the exhibit 32, the expert report and so
the tribunal could not conduct the inquires into whether or not
there were irregularities inherent in the conduct of the Election as
c claimed by the appellant. Indeed the tribunal was of the view that
the exhibit 32 was hanging in the air without foundation or basis.
The Court of Appeal agreed with this finding which I find difficult
to depart from considering the plethora of judicial authorities on
dumping to which what transpired in this case represents. I shall
Drely on Idiaman v Akpabio (2008) 17 NWLR (Pt. 1116) 225 at
229 which is akin to the situation here and I quote:
“Where a party has the burden of specifically relating or link-
ing each of the document to specific part of their case, it is incon-
E ceivable fo argue that the several bag of bundle of document (meta-
morphose) info exhibit 4 fo 32B could just be dumped on the tri-
bunal fo sort them out even if the appellant’s case is built on affi-
davit evidence, the court can neither be saddled with nor can it
suo motu assume the partisan responsibility of tving each of such
F huge bundle of documentary evidence to specific aspect of the
appellant’s cases of malpractices alleged in pleadings when they
have not done so themselves.”
The same position was taken by this court per Rhodes-Vivour
g 9SC in Ucha v Elechi (2012) 13 NWLR (Pt. 1317) 330 at 360.
This issue for the reasons above are resolved against the
appellant.
ISSUE 2 & 3
Whether the Court of Appeal was right when it held that
H exhibit P20 (the Inspection Report of PW48) was worthless, being
unsigned, notwithstanding the fact PW48 tendered the Report per-
sonally and gave evidence on it.
Whether the Court of Appeal was right to have regarded a
mere difference in stated dates as showing conclusively that Ex-
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hibits PW20 and PW32 (Inspection Reports) were full of discrep-
ancy and without probative value.

Learned counsel for the appellant submitted that by step-
ping into the witness box and giving evidence on exhibit 20, the
witness PW 48 was in effect recognizing in writing that he was
responsible for the accuracy of Inspection Report and the Court of
Appeal was wrong to hold that exhibit P20 was worthless for be-
ing unsigned. He cited Garuba v Kwara Investment Co. Ltd (2005)
5 NWLR (Pt. 917) page 160; section 83(4) Evidence Act 2011.

That the issue of discrepancy in date is a minor inconsist- ¢
ency which cannot impeach or render exhibit P20 worthless since
the maker of the document testified personally in court and the
authenticity of the said exhibit not challenged.

It was contended for the 1 respondent that the two courts
below were correct in their findings that the exhibit P20 was worth- D
less and the disparity in dates was a grave matter, a serious vice
which could not be treated lightly.

Learned counsel for the 2" and 3 respondents respectively
canvassed along the same lines as counsel for the 1* respondent.

The Court of Appeal confirmed the findings and decision of
the trial tribunal on the worthlessness of the testimony of PW48
and exhibit 20 and PW53 and Exhibit 32.

In the case of PW48, one Adaji Samuel who tendered the
report of inspection which was admitted as exhibit 20 which in F
evidence he said he prepared on 28" day of July, 2015 and the
report itself which was unsigned showed 31 August, 2015. The
Report tendered by the PW53 which is exhibit 32 is a replication
of the content and purport of exhibit P20. The difference between
the two documents is that whereas P20 was not signed but bears
the name of PW48, the PW53's name and signature was contained
on Exhibit P32. The tribunal stated thus at page 3119 of the Record:

“On the evidence of PW53 and the report now in evidence
as exhibit P32, we are of opinion that this witness has nothing to H
offer as his report was full of discrepancies, he did not impress the
tribunal by his evidence whether for the reason that he was no
coherent in his evidence under cross examination when he made
all efforts to avoid simple questions put to him forgetting that as a
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witness, he was not there fo play to the gallery notwithstanding the
fact that he is a lawyer. When asked by the respondents how long
it takes fo inspect a ballot paper, he stated that it takes 20 seconds
to inspect. It is our view on this that with that calculation, and
within the six hours the witness stated they take (sic) in inspecting
a local government ballot papers, the witness can only inspect about
1000 ballot papers thus leaving approximately over 43,000 ballot
papers un-inspected per local government. How then did he arrive
at the figures on the ballot papers within the stated time? Further-
C more, it is his evidence that there were missing and unseen ballot
papers, and up to the time he gave evidence, he still could not
trace them as per exhibit P32 pages 5 - 8 and 11. These are the
ballot papers mixed up between Nasarawa L GA and Lafia LGA.
How then did he arrive at the final tabulation of the ballot papers,
D where did he place the votes of the presumed missed unseen ballot
papers? In the light of the above we do not hold the report ten-
dered by him as exhibit P32 worthy of consideration on the issues
raised as the witness has not shown professionalism in the con-
g duct of the assignment given him by his client. We in the main
therefore hold that the evidence and the report tendered in evi-
dence as exhibit P32 through him clearly is from an interested
party since he admitted that he was paid fo produce the report, all
he did therefore is to enable him earn his fees and nothing more.
F We are thus not bound to give much weight to exhibit P32. This is
more so that the report was produced during the pendency of this
litigation. For the reasons variously stated, we find ourselves un-
able fo rely on exhibit P32 and we hereby discountenance same.
g See NSTIFMB v KLIFCO NIG. LTD. (2010) 12 NWLR (Pt. 1211)
307"
In dealing with the evidence of PW53 the Court of Appeal
held at pages 3336 - 3337 as follows:
‘Apart from the fact that the tribunal had rightly held that of
H all the documentary exhibit tendered by PW53 secured to have
passed through the crucible of being tested with some Forms ECSA’s
and other documents tested through the respondents from which
the appellant could benefit even the said P32 was not backed up
with ballot papers through the appropriate witnesses with as shall
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also be demonstrated anon.

The law is trite that the admissibility of a document is one
thing the weight fo be attached to the admitted document is an-
other kettle of fish.

In Abubakar v Chuks (2007) 18 NWLR (Pt. 1066) 319 at E
- F; Tobi, JSC stated the position as was done by the learned trial B
tribunal Judges that:

“Admissibility of a document is one thing and the weight to
be attached fo it another. The weight the court will attach to the
document will depend on the circumstances of the case as con-
tained or portrayed in the evidence”

In the instant case, the Honourable Judges of the lower tri-
bunal, were conscious of the fact that whatever phantom figures
as contained In exhibit P20 went to no issue as those figures were
as worthless as the unsigned papers on which they were written.
Again whatever anomalies and irreqularities identified in the Re-
port regarding unstamped and unsigned, undated and uncustormnized
ballot papers missing and unidentified or unseen ballot papers were
held by the tribunal after a dispassionate evaluation of the evi- g
dence and in exercise of its undoubted powers and exclusive pre-
serve came fo the inevitable conclusion that the petition ought to
fail and same was accordingly dismissed.”

On the testimony of PW53 and Exhibit P32, the Court of
Appeal found as follows at pages 3338 - 3340: F

“The witness statement of the Pw53 was also tendered along
with his inspection report at the hearing of the petition on the 6"
day of August, 2015 (see 3020 - 3021) and the said report was
submitted and marked exhibit P32. As observed in the case of the g
PWA4S contrary to the deposition in paragraph 7 of the witness
statement that he prepared the Inspection Report dated the 28"
day of July, 2015, the purported Report tendered admitted and
marked exhibit P32 which spans pages 2661 - 2679 is dated the
Ist day of August, 2015. Although the PW 53 signed the Report H
wherein he came fo the same conclusion in his analysis of the
Electoral materials that at the end of this exercise he discovered
that it was clear that 67, 771 votes for APC were invalid while
4 853 voters for APGA were also invalid; it is also clear that the
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date on that report is different from the date he purportedly pre-
pared it as deposed to in paragraph 7 of his statement of oath.
Where his deposition on oath contradicts the so-called report, the
court or tribunal ought not to attach any probative value to both
his statement and the document.”

B That the two courts below did a thorough job of what was
before them is without question and so this court cannot embark
on a needless and wasteful exercise of redoing the evaluation of
the evidence and so [ shall follow in the footsteps of my learned

¢ brother, Okoro JSC in Olonade v Sowemimo (2014) ALL FWLR
(Pt. 750) 1311 at 1327 wherein he said:

“Firstly, evaluation of relevant and material evidence and
the ascription of probative value to such evidence are the primary
functions of the trial Court, which saw, heard and assessed the

D witness as they testified. Where the trial court unquestionably evalu-
ates the evidence and justifiably appraises the facts, as it has been
manifestly shown fo have been done in the instant case, it is not
the business of the lower Court, and appellate Court to substitute
its own views with the views of the trial court. The application of
this trite principle by the lower court cannot, certainly be a basis
for the reversal of the court’s decision: Mogaji v Odofin (1975) 4
SC. 91 (1978) 11 NSCC 275; Ojokolobo v Alamu (1995) 9 NWLR
(Pt. 565) 226 and Sha v Kwan (2000) FWLR (Pt. 11) 1798, (2000)

F55C 178"

For sure I have nothing to add to what the concurrent find-
ings have epitomised in respect to the worthless documents dumped
at the tribunal and in the light of the better and fuller reasoning in
the lead judgment [ resolve these issues against the appellant as |
am one in the dismissal of the appeal which lacks merit.

OGUNBIYI JSC
H This appeal was heard and dismissed on the 20" day of
January, 2016 while the court adjourned the reason for the judg-
ment to be given today being the 25" day of January, 2016.
I have been privileged to read in draft the reasons for the
dismissal of the judgment by my learned brother M. D. Muhammad,
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JSC. I agree in total and subscribe to the reasons and conclusion
arrived at by his Lordship.

[ wish however to say a few words of mine as it relates to the
witnesses PW48 and PW51 and the Exhibits P20 and P32. In other
words, whether the lower court and indeed the trial Tribunal were
on strong footing by treating the evidence of the witnesses and the
Exhibits tendered through them respectively as being worthless.

It is pertinent to state that the witness PW48, who prepared
Exhibit P20 which is contained in pages 2627 to 2639 of the record
of Appeal, participated in a Tribunal ordered joint inspection of ¢
ballot papers used across Nasarawa State in the Governorship
election which was challenged by the appellant.

The Court of Appeal held that the said inspection report
admitted and marked as Exhibit P20 and prepared by PW48 was
worthless because it was not signed; this is notwithstanding that
the maker of the document (PW48) tendered it personally and gave
evidence in respect thereof. The appellant’s counsel contends that
the lower court erred when it failed to follow its earlier decision in
the case of Aregbesola V. Oyinlola suit No. CA/1/EPT/GOV/02/ g
2010.

PW48 was one Adaji Samuel, a Legal Practitioner, whose
witness statement is at pages 2625 - 2639 of the record. He gave
evidence before the tribunal but was not cross examined. In his
testimony, the witness said thus:- F

“That I have prepared an inspection report on the said in-
spection dated 28" day of July, 2015.”

The said report Exhibit P20 was however not signed either
by the witness or anybody at all. The lower court and the tribunal
were unanimous and concurrent on the worthlessness of the testi-
mony of PW48 and the document P20. This court has formed an
opinion and laid down the principle which is well established that
concurrent findings will not be interfered with except in situations
of exceptional circumstances. There must in other words be some H
extenuating circumstance shown by the appellant to justify inter-
ference by this court. See the cases of Gbafe v. Gbafe (1996) 6
NWLR (Pt. 455) 417 at 436; Nwosu v. Board of Customs & Ex-
cise (1998) 12 SC (Pt 111) 77 at 88; Magit v. University of Agricul-
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ture, Makurdi (2005) 19 NWLR (Pt 739) 1154 at 1177-1178).

On the validity and effect of Exhibit P20 and the absence of
cross examination thereon, the Court of Appeal in its wisdom aptly
summarized the position at pages 3335 - 3336 of the record in the
following terms:-

“The PW48 may not have been cross examined on the docu-
ment and he may have given evidence that he prepared the report
but suffice it fo state in line with the authorities of Omega Bank
(Nig) Plc V. OB.C. Ltd (supra) Global Soap & Detergent Int. ltd V/

c NAFDAC (2011) All FWLR (Pt 601) 1478 at 1507, that unsigned
document still remains a worthless document and the learned coun-
sel for the respondents’ failure fo cross examine the PW48 on it is
immaterial as you cannot put something on nothing and expect it
to stand. On another wicket on why the Trial Tribunal ought not to

D attach any probative value to the said Exhibit P20 and the aver-
ments of the said PW48 in his statement on oath, his said aver-
ment in paragraphs 6 and 7 of the statement on oath are at vari-
ance with the content of the said Exhibit PWZ20 (sic). For the avoid-

g ance of doubt whereas the said paragraphs of the witness state-
ment aver inter alia:

‘6’ that the inspection exercise was concluded on the 28"
day of July, 2015.

‘That I have prepared an inspection report on the said in-

F spection dated 28" day of July, 2015 (See page 2626 of the
Records: Exhibit P20 is purportedly dated I° August, 2015. This
clearly shows that the inspection report tendered and admitted by
the court without objection is not even the one purportedly pre-

g pared by the PW4S.”

Sequel to the foregoing the Court of Appeal also in giving its
approval to the trial tribunal, condemned Exhibit P20 when it con-
cluded as follows at page 3337 of the record:-

“In the instant case, the Honourable Judges of the lower

H Tribunal, were conscious of the fact that whatever phantom fig-
ures as contained in Exhibit P20 went fo no issue as those figures
were as worthless as the unsigned papers on which they were writ-
ten. Again whatever anomalies and irreqularities identified in the
report regarding unstamped and unsigned, undated and
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uncustomized ballot papers missing and unidentified or unseen
ballot papers were held by the tribunal after a dispassionate evalu-
ation of the evidence and in exercise of its undoubted powers and
exclusive preserve came to the inevitable conclusion that the peti-
tion ought to fail and same was accordingly dismissed.”

The learned counsel for the appellant relied extensively upon
the case of Garuba V. Kwara Investment Company Limited (2005)
AllFWLR (Pt. 252) 469 at 478 - 479 in support of his argument. In
my view, it appears as if the learned counsel did not appreciate
what that case stood for. In other words, it did not obviate the
need for a document to be properly signed. The appellant submits
further that the identification of Exhibit P20 by PWA48 sulffices to
clear any doubt relating the authorship and/or its foundation. Ex-
hibit P20 in legal parlance is a written document which cannot be
varied by oral evidence. See UBN V. Ozigi (1994) 3 NWLR (Pt D
333) 385 at 400. PW4S in his evidence contradicted the contents
of P20 on the issue of date therein.

In the case of Omega Bank V. O.B.C Ltd (2005) All FWLR
(Pt 249) 1964 at 1993 this court stated clearly the position of an ¢
unsigned document when it said and put in the following terms:-

“Let me take the issue of signing a document. In Ojo V
Adejobi (supra) cited by the learned counsel for the appellant, the
court said at page 165:

“This court cannot in any event ex debito justitiae, ignore a F
situation in which the foundation of a claim to a preparatory legal
interest is based on a worthless, unsigned and inadmissible docu-
ment.”

The same principle was applied also in the case of A. G.
Abia State V. Agharanya (supra) where at page 371 of the report it
was held that:-

“It is well settled that an unsigned document is worthless
and void.”

Exhibit P20 which was made on a completely different date H
is alien to PW48&’s statement on oath. No explanation was offered
whatsoever for this irreconcilable conflict which has rendered both
paragraph 7 of the witnesses’ statement on oath and Exhibit P20
as unreliable and worthless. Also and importantly too, the ballot
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papers and the other election materials which PW48 claimed he
used to arrive at the report Exhibit P20, were not tendered before
the tribunal. The pertinent question to pose at this juncture is: What
therefore is the basis of the document?

The simple answer is:- It is unknown for verification and
confirmation since it has no foundation.

Exhibit P20 is a strange document and it has nothing to do
with PW48 and the assignment he sought to give evidence thereon.
While the document related to PW48 was dated 28™ July, 2015,

c Exhibit P20 is dated 1 August, 2015. There cannot be a better
description of the document than that given by the lower court that
- “it is worthless.” As rightly submitted by the 1 respondent’s counsel
therefore, the appellant is oblivious of the fundamental discrepan-
cies in the date contained in Exhibit P20 and PW48'’s witness state-

D ment when he described it as a mere difference. On the converse
the vice is serious and fundamental, and which has rendered both
evidence and document unreliable.

[ wish to say briefly that the reference and reliance made by

gappellant’s counsel on the decision of the Court of Appeal in the
case of Aregbesola V. Oyinlola (supra) was completely out of con-
text and did not in any way give credence or authenticate unsigned
documents. In that case, the facts contained in the unsigned docu-
ment was within the knowledge of the witness and evidence thereof

F was admissible, which did not however qualify the document for
admission as exhibit as wrongly submitted by the counsel for the
appellant. The fact is settled that unsigned document is worthless
and does not have a legal status. The reference made to that case
is out of context and totally misconceived by the appellant.

On the question of whether or not the documents were
dumped on the tribunal, [ seek to state the undisputed fact that the
3" respondent was subpoenaed to produce electoral materials
before the court in particular ballot papers for six local government

H areas, which same were never tendered in evidence. There is also
no bearing on the record that any witness testified and demon-
strated their value in the open court.

At page 3115 of the record, the trial tribunal came to the
conclusion that the appellant failed to link the myriad of docu-
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ments tendered to any specific part of their case. This view is af-
firmatively endorsed by the lower court at pages 3349 - 3350 of
the record of appeal before them. The law is settled that there must
be link between document and the specific area of the case of a
party. See the case of Omisore V. Aregbesola (supra). Without
evidence of any connection, the documents will be of no value as
rightly held by the trial tribunal and approved by the lower court.

The concurrent findings by the two lower courts on the issue
of dumping cannot be faulted and I so hold.

In other words, the Tribunal was on a firm ground when it C
held that the appellant dumped a myriad of documents tendered
before it by refusing to connect same to applicable aspects of his
case through credible oral evidence and the court below was right
in endorsing the stance of the trial tribunal on the matter.

With all said and done, I hold the firm view that the 1 re- D
spondent, rightly submitted that the lower court, which is in tan-
dem with the conclusions reached by the trial tribunal, and which
led to the dismissal of the appellant’s case is firmly positioned and
the appellant had not shown that the dismissal was perverse. On g
the totality therefore, I have come to the conclusion that the appel-
lant has fallen short of proving the various allegations of electoral
malpractices, irregularities a d non-compliance with the provisions
of Electoral Act as required by law.

My learned brother Hon. Justice Musa Dattijo Muhammad,
JSC had meticulously considered all the issues raised in the ap-
peal. With the few words of mine and particularly on the compre-
hensive judgment of my brother, which I adopt as mine, I also
dismiss the appeal and abide by the order made as to costs. G

NWEZE JSC
This appeal was heard and dismissed on Wednesday, Janu-
ary 20, 2016. In so doing, the Court promised to proffer its reasons H
today. [ had the advantage of reading the draft of the reasons which
my Lord, Musa Dattijo Muhammad, JSC, advanced in this re-
gard. [, entirely, agree with His Lordship’s reasons and conclu-
sion.
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Incidentally, in the reasons, which I offered this morning, for
dismissing the sister appeal, that is, Appeal No. SC. 983/2015
APGA v Alh Umaru Tanko Al-Makura and Ors, I dealt, at length,
with the first issue in this appeal, namely, the propriety of the lower
court’s holding that documents were, simply, dumped on the trial
Tribunal. [ have no reason for departing from the said reason part
of which I now reproduce here as my reasons for dismissing the
instant appeal on Wednesday, January 20, 2016.

The prescription (that parties have a duty to link their docu-

cments with their averments in their pleadings) rests on the
adversarial nature of our jurisprudence which we inherited from
the common law.

It is, therefore, the impregnable juridical postulate of our
adversarial jurisprudence that prohibits a Judge from embarking

D on an inquisitorial examination of documents outside the court
room. Afortiori, it is anathema for a Judge to be allowed to act on
what he discovered from such a document in relation to an issue
when that was not supported by evidence or was not brought to

gthe notice of the parties to be agitated in the usual adversarial
procedure. The authorities on this point are many.

We shall only cite one or two of them here, Ivienagbor v.
Bazuaye (1999) 9 NWLR (pt 620) 552; (1999) 6 SCNJ 235, 243;
Owe v. Oshinbanjo (1965) 1 AllNLR 72 at 75; Bornu Holding Co.

FLtd. v. Alhaji Hassan Bogoco (1971) I All NLR 324 at 333; Alhaji
Onibudo & Ors v Alhaji Akibu & Ors (1982) 7 SC 60, 62; Nwaga
v Registered Trustees Recreation Club Nwaga v Registered Trus-
tees Recreation Club (2004) FWLR (pt 190) 1360, 1380- 1381,

G dJalingo v Nyame (1992) 3 NWLR (pt 231) 538 Ugochukwu v Co-
operative Bank (1996) 7 SCNJ 22.

It is against this background that viva voce depositions and
the entries in documents and, indeed assertions relating to entries
in such documents in electoral materials are, invariably, tested

H under cross examination, Ivienagbor v. Bazueye, (supra). This is
more so in cases which involve mathematical calculations of de-
ductions and additions], Ugochukwu v Cooperative Bank (19960
7 SCNJ 22, 36; Onibudo v Akibu (1982) NSCC 211; WAB v
Savanah Ventures 92002) FWLR (pt.112) 53, 72; Obasi Brothers
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Ltd v MBA Securities Ltd (2005) 2 SC (pt 1) 51, 68.

Indubitably, therefore, it would amount to failure of justice
for a court to base its judgement on ex curiae arithmetical deduc-
tions and additions which were not subjected to cross examina-
tion, Ugochukwu v Cooperative Bank (supra). In that case, Kutigi
JSC (as he then was, later, CJN) frowned at the procedure where
the learned trial Judge decided to sort out the various amounts in
dispute and other exhibits and did all his calculations in his Cham-
bers to arrive at the figures or amounts given in his judgement.

At page 37 of the Report, the distinguished JSC (later CJN) ¢
held that the “...the Court of Appeal was wrong, when after setting
aside the award made fo the plaintiff by the trial court, it pro-
ceeded fo make [an award] which the learned trial judge had by
his own arithmetic and calculations in chambers found to be owed
fo the plaintiff,” [italics supplied for emphasis)

Instructively, the danger inherent in the submissions of the
learned SAN for the appellant played out in Onibudo v Akibu (su-
pra) where the record (did) not show that any of the numerous
points discovered ... in the extra-curia exercise (by the Judge) were g
brought out in court at the trial and at the hearing. According to
Bello JSC (as he then was; later CJN):

It needs to be emphasised that the duty of a court is to de-
cide between the parties on the basis of what has been demon-
strated, fested, canvassed and argued in court. It is not the duty of
a court to do cloistered justice by making an inquiry into the case
outside even if such inquiry is limited to examination of docu-
ments which were in evidence, when the documents had not been
examined in court and their examination out of court disclosed
matters that had not been brought out and exposed fo test in court
and were not such matters that, at least, must have been noticed
in court ... (page 211, italics supplied for emphasis)

In WAB v Savanah Ventures (supra) at page 72, Ayoola
JSC, first, conceded that “there is plethora of authorities all going H
to show that it is not proper for a trial court to embark upon ex-
amination of documents tendered as exhibits when such exami-
nation will amount to a fact finding investigation that leads to dis-
covery of facts which could have been proved by evidence.”
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His Lordship, then, proceeded to offer illuminating insight
into the distinction between “investigation” and “evaluation of
documentary evidence.” According to him:

Granted that, sometimes, the line between what is investi-
gation and what is evaluation of documentary evidence is blurred
and difficult to define, the distinction is that whereas, investigation
leads to the discovery of fresh facts, the fruth of which could have
been challenged by fresh contrary evidence: evaluation of evidence
leads merely to finding based on the quality of evidence already

c existing. .. (Italics supplied for emphasis)

It can thus be seen that it is not the duty of the Judge to sit
down ex curiae and attempt to sort out the case of any party. On
the contrary, it is the duty of the party to elicit such evidence in
court through its witnesses especially where various documents

D are involved, Obasi Brothers Ltd v MBA Securities 1td (2005) 2
SC (pt 1) 51, 68.

That done, he would sit back for such evidence to be either
tested in cross examination, Ivienagbor v. Bazuaye (supra), Owe

g V. Oshinbanjo (supra); Bornu Holding Co. Ltd. v. Alhaji Hassan
Bogoco (supra); Alhaji Onibudo & Ors v Alhaji Akibu & Ors (su-
pra), Nwaga v Registered Trustees Recreation Club (supra) or for
his adversary to debunk such testimony by fresh contrary evidence,
WAB v Savanah Ventures (supra).

F This must be so for no court would spend precious judicial
time linking documents to specific areas of a party’s case, ANPP v
INEC (2010) 13 NWLR (pt 1212) 549. In other words, it is the
duty of the party to relate each document to the specific area of his

G case for which the document was tendered, Ucha v Elechi (2012)
13 NWLR (pt 1317) 330, 360; Omisore v Aregbesola [2015] 15
NWLR (pt 1482) 202, 323 -324.

It is for these, and the more detailed, reasons advanced by
my Lord, Musa Dattijo Muhammad, JSC, this morning that I too

H entered an order dismissing the appeal as indicated above. I abide
by the consequential orders of His Lordship.




